Appendix

Defining the position and ensuring the independence of the AMHP
This paper sets out a scheme for defining the relationship of the AMHP to the local authority, the service-providing Trust and the other professionals involved in the assessment, taking account both of the differences between the AMHP and the present ASW and the changes which have already taken place since the role first appeared in recognisable form in 1959.   In particular, it addresses the need to ensure that the AMHP is sufficiently ( and demonstrably) independent of the Trust and the other professionals having regard to current human-rights standards for a decision involving deprivation of liberty. 

The issues
There are basically three main dimensions.  Firstly, there is a need to ensure that the AMHP and the two recommending doctors (“the examiners” as per the 2004 Draft Bill, although I would prefer the collective term “assessors”) are distanced from one another at least to the extent that there is minimal likelihood of collusion or undue or improper influence, or the appearance of such.  However, the provisions to ensure this haven’t kept pace with the evolution either of services or of human-rights law since 1959.  A “patch” was added in 1983 to fix the main problems identified at the time, but this served to make the provisions more complex and has itself been overtaken by the subsequent development of community services.

In 1959 an adequate degree of separation between the professional parties was virtually guaranteed - the first recommendation was usually from the GP, the second from a psychiatrist based in the hospital, and the MWO was based in the local authority, so it was only necessary to provide that two doctors from the same hospital couldn’t act together to ensure that all three professionals involved were independent of one another, and that they all came to the situation from different perspectives.  Indeed, when I started in 1971 it was often the case that the three of us hadn’t met before. 

 It was in any case assumed that the crucial decision-makers were the doctors, with the MWO in a largely administrative role (and it was also expected that a high proportion of applications would be by nearest relatives, so cutting the MWO out of the formal process altogether.)

There was, therefore, no concern about the relationship between the MWO and the doctors, only that between the two doctors, and it was perfectly possible for a recommendation to come from a local authority medical officer to whom the MWO was subordinate.  Section 12(5) did specify that no recommendation could come from a relative, partner or assistant of the applicant, but this largely reflected the preoccupation of the preceding Lunacy Act with the danger of collusion between applicant relatives, and doctors who had a personal or financial interest, to remove inconvenient family members to private asylums and get control of their money.     

However, things have changed enormously in the subsequent 47 years.  The first medical recommendation is now usually from the psychiatrist, who will very often be a close colleague of the ASW in the same team, who is in turn sometimes an employee of the Trust, or if not, is in most cases now either seconded to it or at least “embedded” in it.  This has changed the dynamics of the assessment completely - psychiatrist and ASW often form a very powerful professional duo, to which the second doctor is an extremely weak counterbalance, the more so since he or she is much less likely than formerly to be the patient’s own G.P.  Richard Jones has pointed out, in the foreword to his 10th edition, that there’s no hard evidence that the second doctor exerts any real influence.  

The provision for the separation between the doctors is also unsatisfactory since it doesn’t reflect the fact that psychiatrists no longer work either in the hospital or the community but in teams covering both, or that they may cover several in-patient units.   It also doesn’t provide for separation of the doctors making recommendations for guardianship.  The 1983 amendments were designed to remove arbitrary restrictions on part-timers and GPs with hospital posts, but a whole series of further (and very complex) amendments would be needed to reflect all the current and future possibilities.  As things stand, for instance, it would technically be possible for a psychiatrist with a purely community contract (i.e no hospital beds or hospital-based duties) to sign along with another such psychiatrist in the same team, or with a hospital-based psychiatrist in the team, and for one of these doctors to be subordinate to the other,  but two full-time consultants with beds in the same hospital can’t sign together even if their spheres of activity do not overlap at all.   Basically, the whole scheme needs to be rebalanced, with much less emphasis on arbitrary restrictions on the doctors and much more on the relationship between the AMHP and psychiatrist which is the real nexus of power in most assessments.   

I think it’s also questionable whether the absolute bar on recommendations from doctors employed by/with a financial interest in private hospitals is any longer justified, provided that the overall scheme provides reasonable checks and balances;  as I’ve indicated above, the present scheme was drawn up in 1959 when it was assumed that many applicants would be relatives, and where a rich relative might be paying both the GP and the hospital consultant. Privately-funded patients may still need special protection, but I’m not aware of any evidence that NHS patients in private hospitals are at particular risk, and the present rules make it more difficult to find a doctor with “previous acquaintance” where the patient is in a hospital a long way from home. Nowadays, it could be argued that any employee of a service provider whether private or NHS has a financial interest in helping it to obtain business.  Again, because the present provisions lay down precise rules, they fail to cover all the possible conflicts, as para 4.3 of the Code  makes clear.    

The second major dimension is the impartiality of the examiners vis-a-vis the patient.  The 1959 Act was concerned to ensure as far as possible that one of the doctors had “previous acquaintance” with the patient, but was not concerned that anyone present should be disinterested and objective by virtue of having had no acquaintance.  In 1959 this was very likely to be the case, as MWOs followed-up only a small proportion of discharged patients and both they and the psychiatrists often had huge catchment areas, but things are very different now, and the more comprehensive the services become, and the more that community services are delivered by specialist teams covering discrete populations, the more likely it is that the patient will be very well-known to the AMHP and the psychiatrist.   

Such involvement is, of course, very valuable in informing the assessment, but if it is combined with the decision-making power there is a high risk of bias.  To put it simply, many patients put enormous pressure on their key worker or their team, or cause great anxiety due to risky behaviour and the possibility that those supporting them will, in the present climate, be in serious trouble if any harm occurs, and it can be a great relief when they are admitted to hospital.  If this was a proper quasi-judicial process, those with the involvement would be expected to contribute their knowledge, but the final decision would have to be taken by someone completely impartial and insulated from such pressures, and a judicial or quasi-judicial office-holder who had “previous acquaintance” outside that role would be expected to declare an interest and withdraw.  As things stand, however, it is perfectly possible for the patient to be sectioned by the ASW, consultant and GP who’ve known them (and been struggling with them) for years.  

The fact that this is not a proper quasi-judicial process was acknowledged by government at the outset of the review of the legislation. Human-rights law has moved on a long way since 1959 and even 1983, and it is now accepted that decisions of this gravity must be made by an impartial body, hence the proposal in 1998 that initial detention should be reviewed by a tribunal as soon as possible. Now that that plan has been abandoned, it is essential that the procedure is revised to ensure as far as possible that there is a strong impartial element in every decision, or it will be vulnerable to challenge under the HRA.  For the reasons given above, I don’t think it’s satisfactory to look to the second doctor for this - if it is not to be merely a token, the impartial person needs wherever possible to be one of the powerful duopoly of AMHP and psychiatrist.  This is especially an issue in relation to Supervised Community Treament if the decision will be taken only by the clinical supervisor and an AMHP.  

The third major dimension is the effect of the substitution for ASWs of AMHPs who may be health professionals, and whose principal employer will be the Trust.  This will compound the problems which already exist where ASWs have been seconded or transferred to Trusts and are nominally “seconded back” as officers of the local authority when acting in their statutory role.  Existing ASWs are insulated at least to some extent from improper influence by virtue of their professional background and traditions, their continuing links with colleagues still working within the local authority, and the fact that (in many but not by any means all cases) they have a separate line of professional management within the Trust which plays no part in the management of the in-patient facilities;  although even these protections will diminish over time as newly-qualified social workers start their careers as Trust employees. 

However, health professionals will be in an inherently weaker position, and especially nurses, since - even if you accept that a relatively junior nurse is in a position to oppose the clinical judgement of a consultant in the same team - they are bound to be in the same line of management as more senior nurses responsible for in-patient provision who will have a strong interest in some of the decisions which they are making.  It is therefore essential, given that we can’t put the clock back to the time when hospital and community services were quite separate, to build in as many structural safeguards as is practicable to make sure that AMHPs’ judgements are not vulnerable to influence by more powerful colleagues or by the management of their primary employer, and also to ensure that the local authority is in the strongest possible position to provide a counterbalance to any such pressures.

In addition, account will need to be taken of the consequences of removing the present requirement that an ASW must be an officer of the local authority.  The present system assumes that ASWs are just ordinary employees up to the point at which they start an assessment, and their independence from the local authority is therefore very circumscribed.  However, removal of the officer requirement plus the proposed changes to the approval procedure will have the effect of making a non-officer AMHP (i.e one seconded from a Trust or on a freelance contract) very much more a free-standing “public body,” and there is a danger that they will be rather too independent of the local authority.  As the law stands, for instance, they could decide for themselves whether or not to undertake an assessment, as can a freelance Section 12 doctor, and any contract which limited their freedom of action beyond what the Act allowed could well be unlawful on the grounds that it “fettered their discretion.”  

There is, therefore, a need to adjust the legal framework to ensure that local authorities will retain the necessary powers to manage and direct, including the imposition of practice standards, without infringing the essential legal independence in relation to the actual decision to detain or not.  By the same token, consideration needs to be given to all the duties currently allocated to ASWs to consider whether any of them would be inappropriate for someone who is not an officer.  In addition, since Trust employees can only be recruited and deployed if the Trusts are willing to release them, there needs to be an obligation on them to do so.  

This is an issue already in some services where the ASWs have either been transferred or are seconded under Trust managers, as despite the transfer agreements, difficulties arise in getting ASWs released either for training or for operational duties because the NHS managers don’t see themselves as having any “ownership” of the service. What is needed, therefore, is a formula which gives the Trusts a stake in the service but which does not allow them to influence in any way the decisions which AMHPs take e.g by influencing who can or can’t be approved, any disciplinary processes,  or any operational guidance or instructions to them.  The Trusts will, however, (as at present) have a legitimate interest in numbers and deployment arrangements in order to ensure that a service is available where needed and that AMHP duty rotas are harmonised as far as possible with their operational needs.  

In this respect, one particular issue is that in many services, not only the ASWs but the lead ASW and all the operational managers have been seconded, so the ASW service is being led by  managers who, whilst they may still be officers of the local authority, are embedded in the Trust and have management responsibilities within it, leading inevitably to divided loyalties and the possibility that they will be subject to undue influence by senior Trust managers.  This will be a greater problem when some AMHPs are health professionals and when, inevitably, some of them progress to lead AMHP or management status.  What is needed, therefore, is a provision to ensure that operational management responsibility remains genuinely rather than nominally within the local authority.   

There is also a need to ensure, where AMHPs are employed primarily by the Trust and contracted to the local authority for statutory duties, that it is clear where those duties begin and end and which authority is therefore responsible (and vicariously liable in law) at any particular point.  This is potentially difficult if AMHPs are sectioning their own clients or even those of their team, since assessments of the need for statutory action often take place within a team over a period of days or even weeks, and a decision once taken in principle may then be “put on hold” for lack of a bed.  At what point does the AMHP become accountable to the local authority ?  At the first point at which the possibility of using the Act is raised ?  At the point at which the AMHP and psychiatrist reach a decision in principle ?  Or only at the point at which the AMHP sets in train the formal processes leading to admission ?  Logically, the contract with the local authority should be framed in a way which makes it clear that the authority is responsible for the decision-making process from the very beginning, and that its indemnities ( see below) cover the AMHP from that point, and that equally its policies and guidance for AMHPs also apply, even if any specific payments for AMHP duties only commence from the start of the formal process.          

Precision about legal responsibility is especially important since non-officer AMHPs may well be more exposed legally.  ASWs can be (and are) sued in their own right, but in practice their local authority employer is almost always vicariously liable and will be joined in any action, so that they can rely on the authority to defend them and pay any damages, even if, as independent public bodies, they are technically not covered by authorities’ standard indemnities for officers and members.

However, it may be easier for an authority to deny vicarious liability for the actions of a non-officer AMHP, or to refuse to meet costs or pay damages, and it will therefore be necessary for AMHPs to be provided with a contractual indemnity, including either payment of legal costs or guaranteed support from the authority’s own legal department.  In view of the poor quality of many such departments in comparison to the specialist private firms used by NHS bodies and the medical defence unions, AMHPs are likely to prefer the former arrangement.  An alternative would be simply to fund them to buy their own professional-indemnity cover, but this would be less satisfactory as it would encourage the local authorities to disown them and lawyers to “go after” them on the basis that insurance companies are inclined to settle rather than to fight.

Finally, non-officer AMHPs may also be less well-protected by health-and-safety legislation.  An employer has a duty to provide a “safe scheme of work” for employees, but this is not necessarily the case for non-employed individuals providing a service on contract, and it is questionable even now how far the local authority can be held responsible for the consequences of decisions taken by an ASW as an “independent public body.”  Equally, a Trust might well be able to repudiate responsibility for its employees whilst they were acting as AMHPs.  The contractual arrangements will therefore need to provide adequate guarantees in this respect. 

Proposals
1.  Section 12 (3-7) should be repealed and replaced with a regulation-making power, on the lines of Clause 14 (4-5) of the 2004 Draft Bill.  The regulations should be framed as a set of broad principles which will be for the examiners, the Trusts and the local authorities to interpret in the light of the particular circumstances, and subject to more detailed guidance. 

1.1  These regulations should, with some limited exceptions, treat all three examiners on the same basis.  However, it will be virtually impossible to draft this if allowance has to be made for the fact that the applicant can be the nearest relative, and I think this provision ought to be removed from the Act.  It is now virtually unused;  there are potential HRA and ethical issues around doctors or ASWs assisting or advising the nearest relative to apply;  and it is in clear conflict with the principle that there should be a professional assessment from a non-medical perspective.  This conflict was acknowledged in 1983, but there had just been a national social work strike in which some MWO services had been withdrawn, so the government acceded to pressure from carers’ groups but made the ASW the “preferred applicant” and included Section 13(4).  There have been no further strikes, and the AMHP proposals are designed to guarantee an acceptable level of service in perpetuity, so there is no longer any valid justification for the retention of this provision.     

1.2  The provisions in 12(5) for avoiding personal conflicts of interest are complex and over-rigid, and inevitably miss out what tends to be the most common cause of “conflicts” between working colleagues - that they have a close personal relationship but are not married/in a civil partnership. Such things didn’t happen, of course, in 1959 !  I think it would be better to replace all this with a simpler formula which, say, requires the examiners “not to act in any case where it appears to them that, by virtue of any personal, business or financial relationship with the patient, any member of the patient’s family, or another examiner, or because they work under the direction of another examiner, they are, or could reasonably be seen to be, subject to a conflict of interest which would impair their ability to act in a completely impartial way.”  This is, I would assume, fairly similar to the rules which apply to judicial or quasi-judicial office holders and which require them to declare possible conflicts and withdraw.      

1.3  At least one of the examiners should, where practicable, have had “recent professional involvement” with the patient.  This wording is more satisfactory than “previous acquaintance” which is highly ambiguous ( and caselaw hasn’t really made it less so.)  A fleeting contact, or involvement a very long time ago, or in a non-professional context, is of no real significance - what matters is that one examiner should if possible be familiar with the patient’s history and involvement with services, which effectively means a member of the clinical team or their own G.P.   This term should be defined more fully in the Code, but I would see it as encompassing both professionals with direct case responsibility for the patient and other team members who had participated in decision-making meetings where the patient was present (i.e not simply someone who knew them in passing but had never contributed to their care.)

1.4  At least one examiner must not (other than in emergency - see below) have had recent professional involvement with the patient or have, or expect on the basis of the information available at the time to have, any continuing professional responsibility for them. The definition of “recent professional involvement” for this purpose should be qualified so as to permit previous involvement which was purely in the capacity of an examiner (on the same basis that a judicial office-holder needn’t withdraw if their only previous involvement has been in a similar capacity.)  

This formula would, however, exclude someone who, although they had not been involved with the patient before, would be assuming some responsibility for them after the assessment. The qualification “on the basis of the information available at the time” would cover the situation where it’s not clear whether they will or they won’t have continuing responsibility, for instance because it’s not known in whose catchment area the patient lives, but in any case the critical issue is what is the understanding of the examiner at the time rather than what subsequently happens.  It may also be necessary to clarify “professional responsibility”as, say, a clinical director, or an AMHP who was also a manager, might be seen as having responsibility for everybody in the service.  The important thing is that the “impartial” examiner should have sufficient distance from the patient’s case not to be influenced either by past experience of them or by concern about the implications for themselves of any decision they might make.   

1.5   No examiner must, except in an emergency, act with another member of the same clinical team.  Defining “clinical team” in simple terms is rather difficult as structures vary so much, and doctors in particular are often members of more than one, and I think the best approach would be to require the local authorities and Trusts, as part of a general duty to “make suitable arrangements” (see below) to delineate teams for this purpose in accordance with guidance and to specify which team or teams potential examiners are members of.  Essentially, such a team is a discrete operational entity with a defined structure, membership and remit, is charged with delivering a service directly to a specific group of patients within the overall service, and a member of it is someone who is employed by or seconded to the Trust and assigned to working in the team for a substantial part of his or her working time and who will on a regular basis meet or communicate with other team members for the purpose of making decisions about the service to be provided to individual patients.  There should be an exemption for staff from another team who are simply covering for absence.  This would essentially replace the present provisions which separate the two doctors - it would then allow two doctors working in the same hospital or service to act together, but only if neither was in the same team as the AMHP or the other doctor ( or subject to an heirarchical conflict as per 1.2).   

In respect of SCT orders, the separation between doctor and AMHP should be absolute ie the emergency exemption should not apply.   

1.6  Provisions 1.4 and 1.5 above would have the cumulative effect of “knocking out” a number of people who could currently act together, and in particular it would exclude one of the available people most likely to have had recent professional involvement i.e a member of the clinical team.   For instance, the patient’s AMHP care co-ordinator, consultant and GP couldn’t act jointly since the AMHP couldn’t sign with the consultant and none of them would meet the impartiality requirement in 1.4.  Although it would be compensated by greater freedom to use doctors working within the same service, they would be much less likely to have “recent professional involvement” and so it would be more difficult to meet this criterion. 

The solution to this problem would be to widen the pool of possible examiners by allowing other suitably-qualified mental health professionals to act as an alternate for the second doctor, i.e the recommendations would come from a S12 approved doctor, and either another doctor or another mental health professional.  I would suggest that the minimum level of qualification for the latter should be that they would be eligible to be trained as an AMHP and have received training for this specific role but not necessarily to AMHP level. This would be entirely consistent with the government’s policy of broadening professional roles and it would also help resolve the chronic shortage of second doctors, which has been a headache for ASWs and their predecessors ever since 1959.  ( And it would also resolve the problem which you are otherwise going to have, of non-medical clinical supervisors who would not be able to play any part in detaining their own patients.)

In this model, a “typical” line-up would probably be an AMHP from outside the clinical team and with no recent professional involvement, one team member with recent professional involvement (either the consultant or care co-ordinator) and another doctor or mental health professional from outside the team (but who could have professional involvement e.g the GP.) An alternative line-up would be an AMHP from within the team and the two others from outside it.  However, in practice these provisions would make it less likely that a Trust-employed AMHP would section their own or their team’s client, since the normal preference for practical reasons would be to use the psychiatrist from within the team and an AMHP from outside, and this would minimise the potential contractual difficulties referred to above.              

1.7  I see no reason why this general scheme should not also apply to private hospitals.  However, these are far smaller than a Trust, and it would be difficult to find people who were not in the same clinical team but who could meet the standard of disinterestedness in 1.4 above.  I think, therefore, it would be reasonable to define “clinical team” in a private hospital as encompassing the whole establishment i.e only one examiner could come from inside.  It needs to be borne in mind that employees of private providers could well be AMHPs - many of them employ ex-ASWs who would be obvious candidates.   

1.8  I think that these provisions would also give sufficient protection to privately-funded patients, since the nearest relative would no longer be able to apply and any doctors being paid (directly or indirectly) by the patient or their family would be excluded by the conflict-of interest requirement in 1.2 above, so in practice the effect would be that all three examiners would have to be independent of the hospital.   

1.9  Finally, these provisions need to be qualified by an “emergency clause” as per 12(4)(a), which would suspend 1.4 and 1.5 above.  However, I think the present wording is unsatisfactory for this purpose since it is different to and in some respects narrower than the grounds for use of the “urgent necessity” provision, Section 4, and I think it ought to read        “ compliance would result in delay involving serious risk to the health and safety of the patient or serious risk of harm to others” - if not, there would be circumstances where Section 4 could not be used because the urgency was about risk to others and the two available professionals were not able to act together.     

2.  There should be a statutory requirement, laid jointly on the local authority and the Trust, for them to “make suitable arrangements for the recruitment, training, approval, appointment, deployment and supervision” of AMHPs, and this should be accompanied by a regulation-making power (ie an extension of the present direction-making power under Section 114(3) which just covers training and approval.)

2.1  The regulations should require that any officer to whom overall responsibility for any or all of the functions above is delegated by the local authority must not be contractually accountable in any way to the Trust (i.e must not be transferred either whole or part-time or be the subject of any secondment agreement.)  Overall responsibility would not preclude others from contributing to these functions e.g it would not be necessary for everyone involved in recruitment or training to be solely accountable to the local authority, only the person in overall charge who had the power to make the final decisions.  Nor would this person be precluded from basing themselves physically within the Trust, which might make practical sense.

2.2  If it isn’t possible to achieve the certainty of co-operation via the internal NHS mechanisms, there would also need to be a regulation requiring Trusts to release staff to train and act as AMHPs.   It would not be appropriate to place a duty on the local authority to make an AMHP available when needed (see below) if it was then dependent on the goodwill of another body without any legal sanction.  

2.3  The nature of the approval and appointment procedures, which will need to be the subject either of directions or (preferably) regulations, also has a bearing on the issue of independence from the Trust.  In particular, I think that independence would be compromised if Trusts had any kind of “nominating rights” or could otherwise influence the decision as to who should or should not be appointed. 

2.4  As part of the “suitable arrangements,” authorities will need to devise and issue contracts for AMHPs, which should include legal indemnities and guarantees on health-and-safety issues.  However, I think that the nature and content of the contracts can probably be left to guidance.  If a contract appeared to conflict with the general intention of the Act it could be challenged as not being a “suitable arrangement.”  I think, however, that all AMHPs working for an authority, including those still employed by it, should be on the same standard contract and conditions of service and remuneration, including the same indemnity - it would be extremely divisive to have different conditions.   

2.5  Given that many mental health Trusts cover several local authorities, it is likely that authorities within the same Trust will want to pool their AMHP services. The Trusts are likely to encourage this, and it may well be desirable as a means of ensuring that the officer(s) with overall responsibility are sufficiently senior and that there is “equality of arms” when they are dealing with the Trust.  Given that many authorities have seconded all their operational managers into the Trust, it would be difficult at least for the smaller ones to be able to justify the appointment of an additional manager at a sufficiently senior grade.  My understanding, however, is that there are sufficient powers already available to local authorities to allow them to delegate their powers and responsibilities to a joint body, and that this would not require any amendment to the wording of the Act because such a body would be deemed to be acting as “the local social services authority.”

3.  A sub-section should be added at the beginning of Section 13 on the following lines -        “ Where it appears to the local authority that an application for admission to hospital or for guardianship may need to be made, it shall arrange for an AMHP to take the patient’s case into consideration within a reasonable time having regard to the circumstances of the case.”  The present 13(1) should then be amended to read “ Where directed by the local authority to take a case into consideration, it shall be the duty of an AMHP....”   A further sub-section then needs to be added to the effect that “ An AMHP shall not take a case into consideration unless he has been directed or authorised by the local authority to do so.”  

The cumulative effect of this will be to provide a framework which ensures that an AMHP will be provided where necessary (replacing the unsatisfactory “sufficient number” provision in Section 114), makes it clear that an AMHP can be directed to act, and prevents an AMHP from acting in circumstances where the authority thinks he or she shouldn’t, thus replicating the degree of control which authorities have over employed ASWs at present.  

4.  The application for displacement of the nearest relative under Section 29 (1) (c) should be made by the local authority rather than an AMHP.  This provision made sense in 1959 when such applications were rare and the County Court proceedings usually very brief;  however, cases are now more common and often drag on for many months through successive lengthy hearings, and at least one has gone as far as the House of Lords.  Although the authority’s lawyers are technically acting for the ASW rather than the authority, in practice this is largely an illusion, the more so since the ASW is very likely to have been just the duty worker on the day in question and to have no ongoing responsibility for the case or even to work in the relevant team, but is nevertheless required to attend all the hearings (as opposed to simply being called as a witness of fact when it is eventually tried.)  

This problem will be compounded if at least some AMHPs are not officers and are effectively freelances on contract, since it is difficult to see how they could be required to make such an application, which is not a duty.  All the other powers of the ASW, ie relating to inspection, entry and transport, are consequential on their Section 13 duty, but if a nearest relative objects, the ASW is entitled just to accept the objection and not make an application, and is not obliged to seek to overturn the objection via displacement, and in practice the decision to do so is usually taken jointly with managers rather than by the ASW alone.   
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